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Editorial 
It has been nearly ten years now since the Aarhus Conven-
tion entered into force and imposed on parties and public 
administrations obligations regarding access to informa-
tion, public participation in decision-making and access to 
justice. Since then, practitioners have gained diverse ex-
periences on the practical application of the three pillars’ 
provisions, and their implementation into national laws 
and related issues, e.g. enforcement. This issue of the elni 
Review includes valuable insights into this matter.  
Special focus in this issue is placed on the currently dis-
cussed revision of the IPPC Directive takes a special place 
in this issue of the elni Review. This topic will also be 
continued in the next issue of the journal to reflect the 
ongoing discussion. As previously announced, elni is 
planning an elni Conference (see page 46 of this journal), 
a major event by the end of 2010, on the Industrial Emis-
sions Directive. Therefore, you are invited to send us your 
contribution for the elni Review and, if you are willing to 
discuss it with others, you are naturally welcome to submit 
a proposal for the event, too. Soon, there will be an official 
call on our webpage (www.elni.org) providing further 
information on the conference.  
This issue 2/2009 of the elni Review offers the following 
contributions:  
In her article on the Conference “EU Enforcement Policy 
of Community Environmental law as presented in the 
Commission Communication on implementing European 
Community Environmental law” which took place on 
8 July 2009 in Brussels, Marta Ballesteros discusses the 
implementation of European Community Environmental 
Law enforcement and its interaction with the Aarhus 
Convention and other European Laws.  
“The direct effect of the Aarhus Convention as seen by the 
French ‘Conseil d’Etat’” is the subject of the article by 
Julien Bétaille. His article provides detailed insights on 
the implementation and practical application of the Aarhus 
Convention in France.  
“Practical application of Article 9 of the Aarhus Conven-
tion in EU countries: Some comparative remarks” by 
Pavel Černý discusses several specific topics from this 
field which can be considered crucial to legal protection of 
the environment in practice. The article also addresses the 
contributions and discussions presented at the „Interna-
tional conference on the implementation of the Aarhus 
Convention in practice”.  
The article “Environmental Inspections at the EU: The 
imperative to move forward” by Ana Barreira reflects the 
point of view of the EEB on compliance and enforcement 
of European Environmental Law.  
Further Christian Schaible addresses the EEB’s position 
on the revision of the IPPC Directive in his article “Cur-
rent discussions on the proposal for an Industrial Emis-

sions Directive: Stronger role for Best Available Tech-
niques?”.  
National specifics of the IPPC Directive in practice are 
shown from a British point of view by Lesley James. She 
comments on the “Aberthaw Power Station: An IPPC case 
study”.  
“Why patents are crucial for the access of developing 
countries to Environmentally Sound Technologies” is 
explained by Michael Benske.  
This issue of elni Review also provides two conference 
reports:  
Nicola Below reports on the elni forum 2009 “The Direc-
tive on Industrial Emissions and its implementation in 
national law – key issues and practical experiences”, 
which took place at CEDRE in Brussels on 14th May 2009.  
The contribution by Marie-Catharine van Engelen reports 
on the congress “European Environmental Law in Bel-
gium and the Netherlands”, which took place in Rotterdam 
on 15th May 2009.  
Moreover, this edition of elni Review covers some inter-
esting news on the German failure to codify its fragmented 
environmental law, a special edition of elni Review, which 
will be published next year, the elni Conference 2010, 
recent EIA developments, and positive developments in 
Slovakian access to justice.  
The next issue of the elni review will not have an over-
arching focus. Contributions on the IED/IPPC revision 
process are nevertheless very welcome. Please send con-
tributions on this topic as well as other interesting articles 
to the editors by mid-January 2009.  

Nicolas Below/Martin Führ  
October 2009 

Conference on Environmental Law and Policy 
in the European Union 

 
on Thursday 19th of November 2009 

at the University of Amsterdam, The Netherlands 
 

“Environmental Law and Policy in the 
European Union: 

The Legacy of the Treaty of Amsterdam” 
 
On the occasion of the inaugural lecture of Professor Marc 
Pallemaerts on 20 November 2009, the Centre for Envi-
ronmental Law is organising a conference. 

 
Please confirm your participation under: 

http://www.jur.uva.nl/cel 
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elni forum 2009 
The EU Directive on Industrial Emissions and its implementation in national law 

key issues and practical experiences 
14th May 2009 in Brussels, Belgium 

Nicola Below 

1 Introduction
The elni forum 2009 took place on the 14th of May 
2009 at the Facultés universitaires Saint-Louis in 
Brussels, Belgium. The event, which concentrated on 
the topic “The Directive on Industrial Emissions and 
its implementation in national law – key issues and 
practical experiences”, gave the participants the op-
portunity to discuss the revision process of the Direc-
tive on Industrial Emissions (IPPC)1 and the related 
six sector directives2. The key issues discussed in 
greater depth were the opportunities for derogation 
from “Best available techniques” (BAT) associated 
emission levels, the role and position of the BAT Ref-
erence Documents (BREF), the European Safety Net3 
i.e. the relation with the Large Combustion Plants 
Directive (LCPD) and the Waste Incinerating Direc-
tives (WID), and the relation with the National Emis-
sions Ceiling Directive4 (NECD). 

2 Opening Speeches 
At the beginning Delphine Misonne from the Centre 
d’étude du droit de l’environnement (CEDRE) at the 
Facultés universitaires Saint-Louis in Brussels, Bel-
gium welcomed the attendants to the elni forum. This 
was followed by a short presentation of the Environ-
mental Law Network International which was carried 
out by Gerhard Roller from I.E.S.A.R. located at the 
University of Applied Sciences in Bingen, Germany. 

                                                           

                                                          

1  Integrated Pollution Prevention and Control Directive 96/61/EC-2008/1/EC, 
OJ L 24/8. 

2  Council Directive 78/176/EEC, 20 February 1978 on waste from the titanium 
dioxide industry, OJ L 54, 25.2.1978, p. 19; Council Directive 82/883/EEC of 
3 December 1982 on procedures for the surveillance and monitoring of envi-
ronments concerned by waste from the titanium dioxide industry, OJ L 378, 
31 December 1982, p. 1; Council Directive 92/112/EEC of 15 December 
1992 on procedures for harmonising the programmes for the reduction and 
eventual elimination of pollution caused by waste from the titanium dioxide 
industry, OJ L 409, 31 December 1992, p. 11; Council Directive 1999/13/EC 
of 11 March 1999 on the limitation of emissions of volatile organic com-
pounds due to the use of organic solvents in certain activities and installa-
tion, OJ L 85, 29.3.1999, p. 1; Directive 2000/76/EC of the European Par-
liament and of the Council of 4 December 2000 on the incineration of waste, 
OJ L 332, 28 December 2000, p. 91; Directive 2001/80/EC of the European 
Parliament and of the Council of 23 October 2001 on the limitation of emis-
sions of certain pollutants into the air from large combustion plants, OJ L 
309, 27 November 2001, p. 1. 

3  See supra note 2. 
4  Directive 2001/81/EC of the European Parliament and of the Council of 

23 October 2001 on national emission ceilings for certain atmospheric pol-
lutants, OJ L 309/22, 27 November 2001. 

3 Perspective of NGOs and EEB 
The first speaker Marga Robesin from the Netherlands 
Society for Nature and Environment (Stichting Natuur 
en Milieu) located in Utrecht, the Netherlands, began 
with a short introduction on the IPPC.  
She pointed out the NGO perspective on the key is-
sues as well as the point of view of the European En-
vironment Bureau (EEB) and referred briefly to the 
fact that there are more issues to be taken into account 
in the revision process and that one must bear in mind 
that despite the IED proposal one must not lose sight 
of the IPPC Directive. In summary, the current IED 
proposal5 contains some shortcomings.  
The statuses of BREFs are varying in the different 
Member States. According to Art. 15(3) of the IED 
proposal, BREFs shall be the reference for the setting 
of permit conditions. In addition, the EEB claims to 
make BREFs more accessible and more frequently 
revised.  
Furthermore, Art. 16(3) of the IED proposal contains 
too many opportunities for derogation from BAT. The 
current situation with a view to Art. 9(4) IPPC is also 
unsatisfactory due to the different approaches of vari-
ous Member States. From the point of view of the 
NGOs and the EEB, Marga Robesin reasoned that 
derogation should be allowed only in exceptional 
cases and the justification should be included in the 
permit.  
According to the European Safety Net stipulated in 
Art. 19(2) IPPC and Art. 16(3) of the IED proposal, 
sector emission limit values should never be exceeded. 
The EEB claims that emission limit values should 
additionally be based on BAT.  
Art. 10 IPPC and Art. 19 of the IED proposal provides 
for stricter conditions based upon environmental qual-
ity standards to have priority over BAT. However, it is 
questionable whether an emission ceiling stipulated in 
the NECD is considered to be an environmental qual-
ity standard. The current IED proposal contains no 
link with the NECD. The EEB intends to introduce a 
link between them.  

 
5  Proposal for a directive of the European Parliament and of the Council on 

industrial emissions (integrated pollution prevention and control) (recast) 
COM (2007) 0844. 
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The identified shortcomings should be taken into 
account when drafting the IED.  

4 Perspective of the European Commission 
The second speaker Keir McAndrew from the Euro-
pean Commission, an expert on issues related to in-
dustrial emissions, referred to the core principles of 
the IPPC in the beginning of his speech, going on to 
point out the current situation of industrial emissions 
in Europe from the perspective of the legislator, the 
European Commission.  
According to his presentation, the legal situation con-
cerning the significant installations is unclear in places 
due to the fact that some European Directives cover 
the same subject.  
On the one hand permits relating to the emission limit 
values must be based on BAT, and on the other hand 
certain flexibilities are intended because of the techni-
cal characteristics of the installation, its geographical 
location, and the local environmental conditions.  
The ‘realities’ of the installations are likely to deviate 
from the models set down in the IPPC. In broadening 
the scope other European initiatives are also taken into 
account.6 Additionally, the problems with regard to 
IPPC also result from compliance and enforcement 
issues.7  
In summary, the opportunities for derogation should 
be reviewed by granting a certain degree of flexibility 
so as to take into account certain specifics. Minimum 
requirements based on BREFs are likely to reduce this 
flexibility.  
Currently, the European Commission takes a closer 
look at the BAT and the BREFs, as well as Large 
Combustion Plants and soil provisions. Current con-
siderations with respect to broadening the scope of the 
European Safety Net to other sectors are taken into 
account.  
According to Keir McAndrew the new Industrial 
Emissions Directive (IED) can be expected by the end 
of 2010.  

5 Perspective of the practitioners 
The third speaker, Lesley James, an expert from 
Friends of the Earth in Derbyshire, Great Britain, 
provided the point of view of a practitioner on the key 
issues.  
She opened her speech by presenting the Aberthaw 
case study carried out by Friends of Earth, which 
showed practical issues related to the role of the 
BREFs and opportunities for derogation arising out of 
the current legal situation. Due to the BAT assessment 
methodology in the United Kingdom, the Aberthaw 

                                                           

                                                          

6  E.g. the Better Regulation Initiative with regard to the quantity of information 
needed for a permit to be granted. 

7  E.g. environmental inspections: detecting of infringements. 

Power Station NOx controls escaped the selective 
catalytic reduction (SCR).8 Furthermore, the decision 
was based on a study that breached the specific ECM 
BREF. Due to the fact that BREFs are not legally 
binding and that Member States choose BAT assess-
ment methodology at their own discretion, Friends of 
Earth were not in a position to take legal action. The 
case study led to the conclusion that the role of BREF 
needs strengthening and that derogation from BAT 
strongly depends on the setting of international BAT 
standards. Furthermore, a public justification of all 
derogation is needed as well as guidance criteria to 
form an adequate ground for derogation.  
According to the European Safety Net and the ques-
tion of whether it is practical to extend it to other 
industrial sectors, she reasoned that the current safety 
net provides important minimum standards and the 
extension to other sectors is practical in some cases, 
but not in all.9  
The relationship between IPPC and NECD should also 
be made clear in the EU Industrial Emissions Direc-
tive to promote clarity and to remind the authorities 
that there are links between them.  

6 Open discussion 
Following the three presentations, the audience had 
the opportunity to ask questions. A lively discussion 
arose. The general findings are presented below: 
• BREF – the setting of standardised and legally 

binding BREF could be influenced by political 
motivations. The more binding these standards are, 
the more likely it is that political interests of the 
stakeholders will be implemented into these stan-
dards. 

• BAT – Best available techniques cannot be applied 
to every technical installation. Therefore, certain 
flexibilities must be held up. There is no doubt 
about the impact of political influence on BAT. 
However, there is a trend towards the “good argu-
ment”. 

• REACh10 and IPPC/IED – The interface between 
REACh and IPPC/IED should be carefully consid-
ered. In particular, the PNEC11 regulated in 
REACh should be taken into account in the permit 
process of the Directive on Industrial Emissions. 
Otherwise PNEC would not have legal effect. 
However, the participants agreed that a strong link 
between REACh and IPPC/IED is generally not 
conducive.  

 
8  SCR is a BREF BAT standard concerning large combustion plants. 
9  E.g. production and processing of metals-industry, mineral industry, basic 

organic chemicals industry, to name just a few. 
10  Regulation (EC) No. 1907/2006 of 18 December 2006 concerning the 

Registration, Evaluation, Authorisation and Restriction of Chemicals 
(REACh), OJ 29 May 2007, No. L 136/3. 

11  Predicted No Effect Concentration. 
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neering, process engineering, bio-
technology, agriculture, international 
agricultural trade and in environ-
mental engineering. 
The Institute for Environmental Stud-
ies and Applied Research 
(I.E.S.A.R.) was founded in 2003 as 
an integrated institution of the Uni-
versity of Applied Sciences of Bin-
gen. I.E.S.A.R carries out applied 
research projects and advisory ser-
vices mainly in the areas of envi-
ronmental law and economy, envi-
ronmental management and interna-
tional cooperation for development 
at the University of Applied Sciences 
and presents itself as an interdisci-
plinary institution. 
The Institute fulfils its assignments 
particularly by: 
• Undertaking projects in develop-

ing countries  
• Realization of seminars in the 

areas of environment and devel-
opment 

• Research for European Institu-
tions  

• Advisory service for companies 
and know-how-transfer 

Main areas of research: 
• European environmental policy  

o Research on implementation of 
European law 

o Effectiveness of legal and eco-
nomic instruments 

o European governance 
• Environmental advice in devel-

oping countries  
o Advice for legislation and insti-

tution development 
o Know-how-transfer 

• Companies and environment 
o Environmental management 
o Risk management 

Contact 
Prof. Dr. jur. Gerhard Roller 
University of Applied Sciences 
Berlinstrasse 109 
D-55411 Bingen/Germany  
Phone +49(0)6721-409-363 
Fax +49(0)6721-409-110 
roller@fh-bingen.de 
www.fh-bingen.de 

The Society for Institutional Analysis 
was established in 1998. It is located 
at the University of Applied Sciences 
in Darmstadt and the University of 
Göttingen, both Germany.  
The sofia research group aims to 
support regulatory choice at every 
level of public legislative bodies (EC, 
national or regional). It also analyses 
and improves the strategy of public 
and private organizations.  
The sofia team is multidisciplinary: 
Lawyers and economists are col-
laborating with engineers as well as 
social and natural scientists. The 
theoretical basis is the interdiscipli-
nary behaviour model of homo 
oeconomicus institutionalis, consid-
ering the formal (e.g. laws and con-
tracts) and informal (e.g. rules of 
fairness) institutional context of indi-
vidual behaviour.  
The areas of research cover  
• Product policy/REACh  
• Land use strategies  
• Role of standardization bodies  
• Biodiversity and nature conversa-

tion  
• Water and energy management  
• Electronic public participation  
• Economic opportunities deriving 

from environmental legislation 
• Self responsibility  
sofia is working on behalf of the  
• VolkswagenStiftung 
• German Federal Ministry of Edu-

cation and Research 
• Hessian Ministry of Economics 
• German Institute for 

Standardization (DIN) 
• German Federal Environmental 

Agency (UBA) 
• German Federal Agency for Na-

ture Conservation (BfN) 
• Federal Ministry of Consumer 

Protection, Food and Agriculture 
Contact 
Darmstadt Office 
Prof. Dr. Martin Führ – sofia  
University of Applied Sciences 
Haardtring 100 
D-64295 Darmstadt/Germany 
Phone +49(0)6151-16-8734/35/31 
Fax +49(0)6151-16-8925 
fuehr@sofia-darmstadt.de 
www.h-da.de 
 
Göttingen Office 
Prof. Dr. Kilian Bizer – sofia 
University of Göttingen 
Platz der Göttinger Sieben 3 
D-37073 Göttingen/Germany 
Phone +49(0)551-39-4602 
Fax +49(0)551-39-19558 
bizer@sofia-darmstadt.de 
www.sofia-research.com  
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In many countries lawyers 
are working on aspects of 
environmental law, often 
as part of environmental 
initia tives and organisations 
or as legislators. However, 
they generally have limited 
contact with other lawyers  
abroad, in spite of the 
fact that such contact and 
communication is vital for 
the successful and effective 
implementation of environ-
mental law. 

 
Therefore, a group of 

lawyers from various coun-
tries decided to initiate the 
Environmental Law Net-
work International (elni) in 
1990 to promote interna-
tional communication and 
cooperation worldwide. Sin-
ce then, elni has grown to a 
network of about 350 indi-
viduals and organisations 
from all over the world. 

 
Since 2005 elni is a regi-

stered non-profit associati-
on under German Law. 

 
elni coordinates a number 

of different activities in 
order to facilitate the com-
munication and connections 
of those interested in envi-
ronmental law around the 
world. 

www.elni.org
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Coordinating Bureau
The Coordinating Bureau was origi   - 

nally set up at and financed by Öko-
Institut in Darmstadt, Germany, a 
non-governmental, non-profit research 
institute. 

Three organisations currently share 
the organisational work of the net-
work: Öko-Institut, IESAR at the Uni-
versity of Applied Sciences in Bingen 
and sofia, the Society for Institutional 
Analysis, located at the University of 
Darmstadt. The person of contact is 
Prof. Dr. Roller at IESAR, Bingen.

elni Review
The elni Review is a bi-annual, Eng -

lish language law review. It publishes 
articles on environmental law, focus-
sing on European and international 
environmental law as well as recent 
developments in the EU Member 
States. It is published by Öko-Institut 
(the Institute for Applied Ecology), IE-
SAR (the Institute for Environmental 
Studies and Applied Research, hosted 
by the University of Applied Sciences 
in Bingen) and sofia (the Society for 
Institutional Analysis, located at the 
University of Darmstadt). The Coor-
dinating Bureau is currently hosted by 
the University of Bingen. elni encou-
rages its members to submit articles 
to the Review in order to support and 
further the exchange and sharing of 
experiences with other members. 

elni Conferences and Fora
elni conferences and fora are a core 

element of the network. They provide 
scientific input and the possibility for 
discussion on a relevant subject of en-
vironmental law and policy for inter-
national experts. The aim is to gather 
together scientists, policy makers and 
young researches, providing them with 
the opportunity to exchange views and 
information as well as to develop new 
perspectives. 

 
The aim of the elni fora initiative is 

to bring together, on a convivial basis 
and in a seminar-sized group, environ-
mental lawyers living or working in 

the Brussels area, who are interested 
in sharing and discussing views on 
specific topics related to environmental 
law and policies. 

Publications series 
• Access to justice in Environmental 

Matters and the Role of NGOs, de 
Sadeleer/Roller/Dross, Europa Law 
Publishing, 2005. 

• Environmental Law Principles in 
Practice, Sheridan/Lavrysen (eds.), 
Bruylant, 2002. 

• Voluntary Agreements – The Role of 
 Environmental Agreements, elni (ed.), 
 Cameron May Ltd., London, 1998. 
• Environmental Impact Assessment – 
 European and Comparative; Law 

and Practical Experience, elni (ed.), 
Cameron May Ltd., London, 1997. 

• Environmental Rights: Law, Litigati-
on and Access to Justice, Deimann/

 Dyssli (eds.), Cameron May Ltd., 
London, 1995. 

• Environmental Control of Products 
and Substances: Legal Concepts in 

 Europe and the United States, 
Gebers/Jendroska (eds.), Peter Lang, 
1994. 

• Dynamic International Regimes: 
Institutions of International Envi-
ronmental Governance, Thomas 
Gehring; Peter Lang, 1994. 

• Environmentally Sound Waste Ma-
nagement? Current Legal Situation 
and Practical Experience in Europe, 
Sander/Küppers (eds.), P. Lang, 1993 

• Licensing Procedures for Industria 
Plants and the Influence of EC Di-
rectives, Gebers/Robensin (eds.), P. 
Lang, 1993. 

• Civil Liability for Waste, v. Wil-
mowsky/Roller, P. Lang, 1992. 

• Participation and Litigation Rights 
of Environmental Associations in 
Europe, Führ/Roller (eds.), P. Lang, 
1991.

Elni Website: elni.org
On the elni website www.elni.org 

one finds news of the network and 
an index of articles. It also indicates 
elni activities and informs about new 
publications. Internship possibilities 
are also published online. 

elni, c/o Institute for Environmental Studies and Applied Research
FH Bingen, Berliner Straße 109, 55411 Bingen/Germany
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